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I. Introduction

Urban growth boundaries have been found to be beneficial in preventing sprawl and encourag-
ing healthier cities in many cities in the U.S. Can UGBs have a similar impact in Georgia? Can
a local government in Georgia under the current state constitution, laws and legal precedents
undertake UGBs? How would a local government undertake the process of setting up UGBs?
What policies for compensation of value could apply? These are just some of the questions that

this report will address.

First, we begin by briefly addressing what exactly an urban growth boundary is and some of
the pros and cons of implementing an UGB. Examples of states who have successfully imple-
mented UGBs are Oregon and Minnesota. Detailed narratives of these states’ UGB history and
implementation are provided. Next, we will provide a closer look into some of the risks locali-
ties take when implementing UGBs. Feasibility of Georgia implementing UGBs at the state
level will be examined and then the legal implications. The legal questions include: are UGBs
legal under the Georgia Constitution, can a transfer of development rights program to be impli-
mented, and whether or not UGBs will cause takings issues. These legal issues are covered in

the final sections of the report.



“Why Atlanta could use UGBs,” Caricature by Julie Saunders (2008)

I1. What are Urban Growth
Boundaries?

An urban growth boundary, or UGB, is a regional
boundary set in an attempt to control development by
designating the area inside the boundary for higher
density urban development and the area outside for
lower density rural development.

An urban growth boundary circumscribes an entire

urbanized area and is used by local governments as
a guide to zoning and land use decisions. If the area
affected by the boundary includes multiple jurisdic-
tions, a special urban planning agency is created to

manage the boundary.

The boundary controls urban expansion onto farms
and forestlands. Land inside the urban growth bound-
ary supports urban services such as roads, water and
sewer systems, parks, schools and fire and police
protection that create thriving places to live, work and

play. The urban growth boundary is one of the tools
used to protect farms and forests from urban sprawl
and to promote the efficient use of land, public facili-
ties and services inside the boundary. Other benefits
of UGBs include:

-Motivation to develop and re-develop land and
buildings in the urban core, helping keep core down-
towns in business.

-Assurance for businesses and local governments
about where to place infrastructure, needed for future
development.

-Efficiency for businesses and local governments in
terms of how that infrastructure is built. Instead of
building infrastructure further out as is seen as the
norm with sprawl, money can be spent making exist-
ing infrastructure more proficient.

Pros and Cons of UGBs:

Pro:

-Can ensure more compact development. May en-
courage retention and reuse of existing buildings,
including those of historic significance.

-Reflects preference for urban-type, higher density
development. Reduces “urban sprawl.”

-Can ensure housing diversity through careful fore-
casting and land allocation to meet market demand in
the planning period.

-Can protect agricultural land from conflicts with
urban uses.

-Establishes predictability as to where urbanization
will occur in advance, directing private investment.
-Matches urbanization with new infrastructure and
promotes reuse of existing infrastructure.

Cons:

-Requires increases in housing density and land-use
intensity that may meet with homeowner opposition.
-May run counter to consumer preference for low-
density development.

-Increases in land and housing costs may occur if land
supply and market changes are not monitored.
-Requires strong controls or incentives on use of agri-
cultural land outside urban growth boundary that may
engender political opposition by farming intersts.
-There may be no market for agricultural products.
-May prompt political opposition from communities
that want little or no growth.

Metro Region, http://www.metro-region.org/
index.cfm/go/by.web/id=277

APA. Growing Smart Legislative Guidebook,
2002 Edition. p. 6-53




II1. Examples of UGBs:

Oregon

Oregon has the most high profile UGB system in
place, which many planners and advocates use an
example of good planning practice. In 1973, the
Oregon Legislature enacted the Comprehensive Land
Use Planning Act, which is one of the strongest

state growth management laws in the nation. The Act
mandated the establishment of statewide goals for
the development and conservation of land. The Act
created a new commission, the Land Conservation
and Development Commission (“LCDC”), and a new
agency, the Department of Land Conservation and
Development (“DLCD”). The mission of these new
entities aimed to define and attain very specific state
land use goals both in the cities and the countryside.
The Act connected state and local planning programs
by requiring that local comprehensive plans be con-
sistent with statewide goals created by the LCDC.
The LCDC reviews local plans and land use regula-
tions and approves them if they comply with the state
goals. Local land use regulations and decisions must
be consistent with the approved plan.

The state planning goal requires incorporated munici-
palities to adopt UGBs. Local governments draw a
clear line between urban and non-urban areas. Ur-
ban development may be built; however, not outside
UGBS, even if land is no longer usable for agricul-
tural purposes.

All cities and counties are required to zone land
inside and outside cities. Inside UGBS, it is required
that all types of housing, including apartments and
manufactured housing, must be included in zoning.
Additionally, state legislation prohibits local govern-
ments from adopting moratoria on new development
or on the extension of urban services except in very
limited circumstances.

Local governments must apply seven factors to
decide on the size of the UGB: (1) the demonstrated
need to accommodate long-range urban population
growth requirements consistent with LCDC goals;
(2) the need for housing, employment opportunities,
and livability; (3) the orderly and economic provision
for public facilities and services; (4) the maximum
efficiency of land uses within and on the fringe of the
existing urban area; (5) the environmental, energy,
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Portland’s UGB. Photo from: http://courses.umass.edu/greenurb/2006/
amerolli/UGB.jpg

economic, and social consequences; (6) the retention
of agricultural land; and (7) the compatibility of the
proposed urban uses with nearby agricultural activi-
ties.

Incorporated municipalities apply these factors to
designate enough growth within their UGB to provide
an adequate land supply for twenty years. A UGB
can extend beyond municipal boundaries.

Local governments are required to review their
boundaries every five years. Permit review is re-
strained to inside of the UGB and the imposition of
impact fees is restricted. Additionally, local govern-
ments are required to plan for a variety of housing
types that will accommodate all incomes.

Carrie Daniel, Land Use Planning-The Twin Cities Metropoli-
tan Council: Novel Initiative, Futile Effort, 27 Wm. Mitchell L. Rev.
1941, 1956 (2001); Daniel R. Mandelker, Managing Space to Manage
Growth, 23 Wm. & Mary Envtl. L. & Pol’y Rev. 801, 811-12 (1999).

Or. Rev. Stat. §§ 197.000-.860 (2006). See Rolf Pendall &
Jonathan Martin, Holding the Line: Urban Containment in the United
States, Brookings 2002.

Or. Rev. Stat. § 197.005(2). See Robert Liberty, Give and
Take Over Measure 37: Could Metro Reconcile Compensation for Re-
ductions in Value with a Regional Plan for Compact Urban Growth and
Preserving Farmland, 36 Envl. L. 187, 191 (2006).

See Robert Liberty, Give and Take Over Measure 37: Could
Metro Reconcile Compensation for Reductions in Value with a Regional
Plan for Compact Urban Growth and Preserving Farmland, 36 Envl. L.
187, 191 (2006).

Or. Admin. R. 660-15-0000 to 0010 (2006).

Daniel R. Mandelker, Managing Space to Manage Growth, 23
Wm. & Mary Envtl. L. & Pol’y Rev. 801, 811-12 (1999)

DEPARTMENT OF LAND CONSERVATION & DEV.,
OREGON’S STATEWIDE PLANNING GOALS AND GUIDELINES
(1995); Daniel R. Mandelker, Managing Space to Manage Growth, 23
Wm. & Mary Envtl. L. & Pol’y Rev. 801, 829, n. 48 (1999).




Minnesota

Minnesota authorizes the designa-
tion of UGBs on a voluntary basis.
The voluntary statute defines urban __':E
growth areas as “the identified

area around an urban area within

developable land for at least a pro-
spective 20-year period, based on
demographic forecasts and at the
time reasonably required to effec-
tively provide municipal services
to the identified areas.”

Minnesota does not have a state-
wide land use plan. Land use
planning is at the local government
level, and they are limited to activity w1th1n their
jurisdiction. In the Minneapolis-St. Paul area, the
operating body through which the state attempts to
manage growth is the Metropolitan Council (“Metro
Council”). The Metro Council serves as a policy
maker, but does not serve as the operating body to
implement those policies. The Council sets land use
policies and other organizations implement the poli-
cies. The Council also is responsible for providing
everyday services in the region, such as a bus system,
wastewater collection, housing and redevelopment,
parks and trails planning and funding, and planning
for future development.

The Metropolitan Land Use Planning Act of 1976
required all local governments in the Twin Cities
metropolitan area to adopt comprehensive land use
and development plans that would be reviewed by the
Metro Council. Through its review process, the Metro
Council coordinates the land planning of communities
within the region. A centerpiece of Metro Council’s
plan is to confine half of the projected population
growth within a UGB called the Metropolitan Urban
Services Area (“MUSA line”). Within the MUSA line,
the Council plans to further develop the urban core
where sewers, roads, schools, and other infrastructure
are readily available. The Council has a year 2020
UGB in place, as well as a year 2040 line. Between
the MUSA line and the permanent agricultural reserve
area exists the urban reserve, which contains land for
the future expansion of the MUSA lines. The urban
reserve is limited to growth of only

aneapolls skyline. Photo from: http://www.cincystreet.com/webcams/
minneapolis.html

one dwelling per 40 acres. Key agricultural areas
outside the current and future MUSA lines are to be
permanently preserved, and growth is limited to one
dwelling per 40 acres.

Although the MUSA line has been regarded as a suc-
cess in preserving open space, it has been hindered by
weak enforcement by the Metro Council. The Coun-
cil has limited powers to force compliance with its
growth policies, and may only bring an enforcement
action in court against a municipality if the plan has

a “direct and radical effect on any of the four basic
infrastructure systems.” Thus, the Council has tradi-
tionally not taken action to force compliance.

Under the Minnesota Land Use Planning Act, the land
use plans submitted to the Metro Council by munici-
palities are only implemented as guides, not mandates
for cities to comply. This allows for cities to adopt
ordinances in direct conflict with the Council’s land
use plan.

Minn. Stat. § 462.3535(2007).

Carrie Daniel, Land Use Planning-The Twin Cities Metropoli-
tan Council: Novel Initiative, Futile Effort, 27 Wm. Mitchell L. Rev.
1941, 1950 (2001).

Minn. Stat. § 473.123 (2007).




IV. The Challenges Presented by
Urban Growth Boundaries.

The greatest challenge to implementing urban growth
boundaries (UGB) in Georgia is unfounded con-
troversial press that urban growth boundaries have
gained from media coverage in Oregon. UGBs are
not complicated legislatively. Many other states,
cities, regions, and countries have successfully imple-
mented urban growth boundaries for better regional
livability. UGBs are great assets to growing regions.
Despite mostly unfounded market criticisms, UGBs
do not harm a blossoming regional economy. Long-
term growth management solutions fluctuate in early
stages alarming certain regional economic sectors, but
bolstering a region for long-term success at quality of
life. A region’s quality of life factor becomes as great
an economic magnet as many other traditional indus-
trial and agricultural economic stimulators.

Oregon’s UGBs have been greatly criticized for rais-
ing the cost of housing and pushing low-income resi-
dents from the central city areas. Low-income resi-
dents have increasingly moved from the city center in
Portland over the last thirty years, but they have not
moved out of Portland or into other low-income areas.
The demand for housing within the city caused heavy
densification of the region as a whole. Multifamily
housing was built throughout the region in high traffic
centers and formerly single-family neighborhoods.
The result is very efficient income mix throughout the
region rather than a majority of neighborhoods sepa-
rated by income inequalities. Portland was described
in 2006 as the most racially and economically bal-
anced city in the nation (Lucy and Phillips, 2006).
The UGB is primarily responsible for the availabil-
ity of affordable multifamily housing. Low-density
single family housing developments would have
continued to be built in suburban areas in price tiers
similar to most other U.S. cities.

The National Association of Homebuilders (NAHB)
is a major source of negative press about UGBs. The
only industry directly affected by the UGB in Port-
land was the home building industry. This industry
began to decline in the early 1990s as large tracts of
greenfield became harder to find at the price of previ-
ous years. A population migration combined with this
single-family land shortage made homebuilders feel

left out in the Portland market. Homes in the central
city were substantially rehabilitated and new homes
were built on infill lots, but large housing subdivi-
sions were not pasted together at the scale of other
suburban areas in the country. Yet, housing was built
and continues to be built just not at rate and style
preferable to the large-scale homebuilding indus-

try. This market condition has been changing since
2003 when more homebuilders began specializing in
creative mixed-use, multifamily, and infill construc-
tion. As a result, many Portland homebuilders have
developed homebuilding skills that can be very profit-
ably applied in other areas of the country (Marthens,
2006).

Presently, Portland lies above average for housing
affordability of U.S. West Coast Cities. The cost of
housing jumped significantly during the mid 1990s
until suddenly leveling out in 2003. The Hi-Tech
industry in Portland increased incomes and hous-
ing prices throughout the 1990s. Using data from
the 2000 US Census, Portland’s median income was
$65,800 compared to other US metro areas with a
median income of $57,500. Combine this data with
a Portland median house price of $201,000 and a US
metro median house price of $225,000 and Portland
does not seem so unaffordable (Langdon, 2005).
Similar house price increases of the magnitude of
Portland happened in other US West Coast cities and
significant house price increases occurred in almost
every city within 100 miles of a sea coast. There is
not enough evidence to conclude UGBs make housing
unaffordable in Portland.

Parcels within the city of Knoxville, Tennessee were
more likely to be developed than before UGB imple-
mentation (Cho, Chen, Yen, Eastwood, 2006). Knox-
ville, one of the most sprawling cities in the nation,
continued to annex suburban areas as build up oc-
curred (Ewing, Pendall, & Chen, 2000). After UGB
implementation, the escalating annexation battles on
the fringe of the city abruptly stopped. Suddenly infill
development became very attractive and annexation
was capped at the UGB boundary. The City of Knox-
ville, as a provision of their UGB regulation, was
allowed to annex parcels within the UGB boundary
without the landowners consent, further strengthening
the UGBs powers of densification. New development
was carefully regulated beyond the UGB boundary
and essentially part of the city within the boundary
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reducing any zoning advantage of building outside
the city limit. This UGB technique has substantially
made building within the city more profitable to the
developers, convenient to the homebuyers, and eco-
nomically advantageous to decentralized Knoxville.

Internationally, London’s greenbelt system acts as

an urban growth boundary for the metro area. The
structure is slightly different in legislation and design,
but the goals are the same as other statewide UGB
programs in the U.S. The British Government’s
Planning Policy Guidance 2: Greenbelts document
explains precise greenbelt goals as:

-To check the unrestricted sprawl of large built-up
areas;

-To prevent neighboring towns from merging into
one another;

-To assist in safeguarding the countryside from en-
croachment;

-To preserve the setting and special character of his-
toric towns;

-To assist in urban regeneration, by encouraging the

Townhomes in close proximity to Heathrow Airport in the $400,000 range, courtesy Wikipedia 2008

recycling of derelict and other urban land.

Once an area of land has been defined as green belt,
opportunities and benefits include:

- Providing opportunities for access to the open coun-
tryside for the urban population;

- Providing opportunities for outdoor sport and out-
door recreation near urban areas;

- The retention of attractive landscapes and the en-
hancement of landscapes, near to where people live;
- Improvement of damaged and derelict land around
towns;

- The securing of nature conservation interests;

- The retention of land in agricultural, forestry and
related uses.

The major side effects of Britain’s Greenbelt system
are slow adaptation to population and environmental
management. Britain’s Greenbelt is much older than
any U.S. UGB by at least thirty years, and London,
especially, has a greater population than any U.S. city
with a UGB. Complaints about London’s Greenbelt
may be echoed by Portlanders and Knoxvillians in



years ahead. Greenbelt leapfrogging occurs far too
often in London as regional residents prefer extreme
commutes over paying for London housing. London
certainly has vastly more expensive housing than the
U.S. when square footage and lot size comparisons
are made. However, Britain is an island nation twice
the size of Cuba with a population over 60,000,000.
Land is more valuable there than in comparative
regions of the US.

The British solution to Greenbelt leapfrogging and
overuse is more flexibility with the Greenbelt. Rather
than a rigid ring of antidevelopment, environmentally
valuable linear green wedges could be added and
subtracted in marginal greenbelt areas. Affordable
housing in London has many externalities indepen-
dent of the Greenbelt in Britain to form a U.S. com-
parison. The lesson for London’s Greenbelt system is
providing legislative flexibility to adapt to changing
urban environments.

A UGB could be applicable to numerous regions in
Georgia. The population centers of Savannah, Ma-
con, Columbus, Albany, and Athens all have historic
centers and a water body running through the central
city. These regional hubs are still at manageable
population levels with significant rural land on the
fringes. Like Portland, Oregon, most of Georgia’s
regional hubs have less than 500,000 people in the
central city and less than two million in the region.

A UGB like Portland’s would be applicable to these
Georgia regions. However, half the State of Geor-
gia’s population lies in the piedmont region around
Atlanta. A UGB in the mold of Portland would be
very difficult to implement. With up to 20 counties,
several watersheds, fringe cities, extreme commuters,
and almost four million people, the Atlanta region has
a very fuzzy border. Plus, within 20 years another
million citizens are projected to be migrating to the
region.

Al Mewopoitan Arca Projected
Population Growth 2000-2030

Near Population
2000 JAZRITH
2011 AR T
2020 4391877
2030 5261.554

Percent Changs 2000-2030: 64 5%

Atlanta Metropolitan Statistical Area population data for 2030 (Cour-
tesy Atlanta Regional Commission, 2007)

With or without an urban growth boundary, a re-
gional government would be a strong organizer for

a well planned and livable region. Georgia would
especially benefit from strong regional leadership on
account of its large number of small counties. The
positive externality of regional governing is demon-
strated by Portland, Oregon. The regional governing
body monitors Portland’s UGB as well as regional
planning, waste, recycling, regional greenspace,

and transportation within the metro region. Georgia
would benefit immensely from a similarly organized
metro governing body. Regional transportation could
be organized using federal monies connected to an al-
ready authorized Metropolitan Planning Organization
(MPO). This transportation network would utilize a
large scale regional plan with authorization from the
State of Georgia to regulate regional land use, greens-
pace, water quality, and garbage collection.

Urban Growth Boundaries serve many political, eco-
nomic, environmental purposes. Studies have linked
the affects of UGBs on housing markets and elected
governments overseeing UGBs. UGBs assume citi-
zens will utilize many aspects of city life built into a
city with an urban growth boundary. Increased den-
sity, smaller lots, smaller homes, more public space,
less urban private golf clubs, use of transit, and much
less parking, are only a few. These are positive exter-
nalities of UGBs from a long term growth manage-
ment perspective as are the environmental benefits.
Uncontrolled growth has a negative impact on open
space and environmental systems. Even UGBs that
are expanded allow time to examine sensitive areas
that may be affected by new growth. UGBs allow for
better connectivity among parks, greenways, stream
corridors, and wildlife routes. Many of these aspects
are neglected when growth is separated into multiple
political jurisdictions. The side effects of UGBs are
correctable if proper implementation legislation and
care is taken to fit growth management solutions to a
specific regions.

Atlanta Regional Commission. (2007). Regional Population
Data 2007. Retrieved February 20, 2008, from the World Wide Web:
http://www.atlantaregional.com/cps/rde/xchg/arc/hs.xs1/3938 ENU
HTML.htm

Cho, S, Chen, Z, Yen, S.T., & Eastwood, D.B. (2006). Esti-
mating Effects of an Urban Growth Boundary on Land Development.
Journal of Agricultural and Applied Economics, Re-
trievedApril 15, 2008, from http://findarticles.com/p/

articles/mi_qa4051/is_200608/ai_n17176794/pg_3.

Center of Excellence for Sustainable Development, Greenbelt
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V. Steps Towards A
Statewide Growth
Policy In Georgia

lying A
anagement

Georgia is one of the leading centers for growth

in the southeastern United States. Our natural and
constructed infrastructure is slowly becoming over-
whelmed with new growth, and organized response
has been somewhat lacking. Currently, the most
comprehensive growth management plan in the state
is the Atlanta Regional Commission’s Envision6 land
use plan, which is oriented specifically towards meet-
ing the challenge of accommodating new growth.
Other statewide responses have been scattered and
lacking, without an overarching plan. Without ef-
fective growth control, new development in Georgia
may slowly choke our economy.

Specific strategies for statewide implementation

in Georgia must be flexible for two reasons. First,
traditional UGBs rely on containment to keep land
somewhat scarce and land prices high close to the
city, resulting in a market push for higher densities.
Distant cheap land removes value from downtown
and suburban areas, resulting in lower central densi-
ties. Removing fringe land from the economic equa-
tion is one way to boost downtown land values, but

unfortunately it’s too late to contain Georgia’s sprawl-
ing capitol, and possibly too late to contain smaller
cities experiencing growth. The ‘line in the sand’
model must be replaced with an adaptive solution of
strict density/zoning caps or downzoning outside the
boundary and increased focus on pedestrian walkabil-
ity and transit within the boundary.

Diversity among Georgia’s regional growth needs

is the second difficulty faced by a statewide UGB
law. Atlanta needs dense housing and transporta-
tion relief, northwest Georgia needs jobs and erosion
control, southeast Georgia needs economic stimulus
and wetlands preservation, and so on for each region
in the state. Further, because of Georgia’s status as a
home rule state which possesses multiple fragmented
municipalities and more counties than any other state
relative to area, formulating an acceptable statewide
strategy for growth management is a difficult task.
Regulations which may work in one area will serve
to hamper another, creating political conflict between
jurisdictions that precludes successful top-down,
comprehensive growth management. The huge num-
ber of political, private, administrative, and corporate
concerns impacted by a UGB law means that flex-
ibility will be the keystone component of statewide
implementation.

For optimal flexibility, a three-tiered program matches
local discretion with statewide funding and legisla-
tive power. The top tier is composed of the Georgia
Department of Community Affairs (DCA), which
oversees general planning throughout the state and,
importantly, has the power to establish requirements
for an acceptable comprehensive plan. Between the
state and local levels are the Regional Development
Centers (RDC), agencies linked to the DCA that co-
ordinate and assist planning for smaller governments
within the RDC’s specific jurisdiction. Third is the
tier of local and county governments, which will ulti-
mately formulate their own UGBs in partnership with
each other, coordinated and mediated by the overarch-
ing RDC.

The Department of Community Affairs, which oper-
ates on the state level, is the first component of this
implementation plan. The DCA currently has power
over composition of plans across the state, and man-
dates what a comprehensive plan should look like.
Among the DCA’s powers is the ability to set mini-
mum regulations for an acceptable plan. State legisl-
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ative action could push the DCA to include a clause
that a complete plan must incorporate some element
of comprehensive land use control somewhat similar
to a UGB. The specific regulations are, at this stage,
irrelevant — they could be made as broadly or as nar-
rowly as necessary, tuned to either elicit political sup-
port or meet some specific need, such as workforce
housing or watershed protection.

Regional Development Centers were established
statewide as part of the Georgia Planning Act of 1989.
As established, they provide basic support for zoning,
land use, transportation planning and improvement,
and overall comprehensive planning.

Each RDC is owned and operated by the smaller
member governments within its area of operation.
UGB implementation will be mandated by the DCA,
but guided by the RDC, which will provide region-
ally specific data regarding transportation, housing,
employment, and public service. Coordinating UGBs
across county and city lines will be an additional re-
sponsibility of the RDC, augmenting the RDCs exist-
ing role of conflict resolution and cross-jurisdictional
coordination. By incorporating RDCs into the plan-
ning process, regional cohesion in growth manage-
ment needs can be attained while keeping individual
government liberty to plan as they see fit. RDCs are
not a middle layer of government between the state
and local levels, but rather a steering and coordinating
agency that helps provide an interpretive power to lo-
cal agencies when trying to comply with state law.

Multiple potential strategies exist for local growth
management, and this is where diversity in planning
methods is most needed. Due to diversity in needs

and ways, this document will not enumerate all pos-
sibilities. One particular example is the needs di-
chotomy of heavily urbanized and heavily rural areas
— while strict zoning control, maximum house/lot
sizes, and transportation development may aid growth
management in Cobb County, in Ware County the best
strategy may be pocket density focused on old town
centers and low-tax empowerment zones to attract
new employers while maintaining a reserve of open
land for farming or environmental conservation. In
rural areas experiencing virgin development, a simple
UGB line or other strict land use plan may suffice to
keep growth balanced and sustainably dense. In older
suburbs of Atlanta, downzoning and zone density
freezing with specific incentives towards selling de-
velopment rights into transportation-accessible areas
would aid in shifting development from traditional
suburban sprawl into highway- and transit-megacor-
ridors.

A Summary of Georgia’s Regional Development Centers,
Georgia Association of Regional Development Centers, 2004 — accessed
at www.gardc.net/downloads/rdc2004.pdf

VI. Foundations of Growth Man-
agement in Georgia

The current foundation of comprehensive planning
and growth management in Georgia in led by the
DCA and offers an excellent foundation to build
upon and incorporate more robust efforts through
UGBs. Each county in Georgia, as required by the
DCA, must prepare a comprehensive plan focused
around the state’s established planning goals as
shown in Table 1 on the next page.

The Georgia DCA provides “guidance to assist com-
munities in preparing plans and addressing the local
planning requirements.” Clearly, cities and counties
across the state are “diverse in terms of size, growth
rate, economic base, and environmental and geo-
graphic conditions, and their needs, concerns and
goals for the future differ dramatically.” Therefore,
there are various levels of standards that counties and
cities follow to complete their appropriate compre-
hensive plans. For the majority of counties and cities
with a population above 15,000 people, the juris-
diction must meet three basic components to their
comprehensive plan:
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Slale Wide Plannmg (roals

(1) Foster a growang and balaneed cconomy

(2) Protection ol environmoental, natural and cullural resources

development patlerns

(3) Provisiom ol infrastructuse and services W supporl ellicient prinwtl and

() Aceess o adeguale and allordable houwsine lor all residents

(5) Coordination of land vsc planning and transportation planning to sapport
sustainable economic development. protection of natural and culmral
resources and provision of adequate and affordable housing

() Coordination of local planning efforts with other local service providers
and authorities, nelghboring communities and state and regional plans

(1) Community Assessment -- objective and profes-
sional assessment of data and information about the
community that is intended to be prepared without
extensive direct public participation; concise and
informative report used to inform decision-making by
stakeholders during development of the Community
Agenda portion of the plan.
(2) Community Participation Program -- describes
the local government’s strategy for ensuring adequate
public and stakeholder involvement in the preparation
of the Community Agenda portion of the plan.
(3) Community Agenda -- community’s vision for the
future as well as its strategy for achieving this vision;
used for future decision-making about the commu-
nity; prepared with adequate input from stakeholders
and the general public. Includes three main elements:

(a) Community vision for the future physical
development of the community, expressed in the form
of a map indicating unique character areas, each with
its own strategy for guiding future development pat-
terns;

(b) List of issues and opportunities identified
by the community for further action;

(c) Implementation program for achieving the
community’s vision for the future and addressing the
identified issues and opportunities.

Interestingly to note, all comprehensive plans must
include a Future Development Map “delineating
boundaries of major character areas covering the en-

tire community” (DCA 10). This element may also be
coupled with future land use maps. These guidelines
are very flexible in that progressive counties and cities
and go beyond these requirements to enhance their
plan; this results in a range and variety of plans from
across Georgia.

In addition to the established statewide goals, DCA
has declared a number of “Quality Community Objec-
tives” that elaborate on the state goals, based specifi-
cally on growth and development issues as identified
in local and regional plans. These objectives are “in-
tended to provide guidance, or targets for local gov-
ernments to achieve, in developing and implementing
their comprehensive plan.” One objective important
to note in our study is the one Growth Preparedness
Objective as seen below.

Each community should identify and put in place

the prerequisites for the type of growth it seeks to
achieve. These may include housing and infrastruc-
ture (roads, water, sewer and telecommunications)

to support new growth, appropriate training of the
workforce, ordinances to direct growth as desired, or
leadership capable of responding to growth opportuni-
ties.

This DCA objective offers a tremendous foundation
for further UGB implementation. A UGB program in
Georgia would help counties and cities fully meet this
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important planning objective and lead to more tan-
gible, practical, and direct action.

One very important piece of this objective that must
be at the center of any UGB program in Georgia is
the need to accommodate and plan for infrastruc-
ture. A UGB program will not be successful or
practical unless it is directly tied to the expansions
and improvement of roads, water, sewer, and tele-
communications. Those elements guide patterns of
development in both advantageous and detrimental

manners; leading most commonly to either sustainable
or sprawling communities. Consequently, UBGs are
a meaningful growth management tool to adequately
protect future land uses and direct future development.

Georgia Department of Community Affairs (2005), Chapter
110-12-1. Standards and Procedures for Local Comprehensive Planning.

Last Amended kiy 1. 2004
Sromry Gravgs Diegostwest of Carssromity A, Fose 204
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VII. Tlow could an Urban Growth Boundary program be
implemented under the existing laws in Georgia and the
Georgia Constitution?

a The neea for a regiona’ appeaach

Tust as the impact of spraw] is nat limited solely 1o one monicipality, sprovd resclts Trom
decizions mode across a large marketplaze and bevond municipal political bouncary lines.'
When growth management programs have been administered at te local leve. dae to the
placement of land use powers in counties and municipalities. the ztfort largely has boen
imennridinated and ineoherent,” Similarly, joat as efforts st the loeal level lack consisteney. a
top-divem stete approach may fail to address some of a local gavernment’s or region’s specific
needs.” Decause the external costs ol growth spread across jursdictional borders, policymakers
must recopnize the interdependence of all local and state land use decisions and the need tor a
COmmon f.pr:'l'uath." In jurisdictions where LGB programs have tound sucecss, such a reomonal
appreach has emwreed through the ercation of entities o exereise oversisht over the program ® A
regronal enlily 15 aest suited le feealilzle growth managemenl coordination over a sprowling
urban ares whice al the same lme responding e oa locality”s particular nesds

Successful UGE programs have atilized rezional povernance to combar sprawl, such as
Martland s pioncering and sucecasful plan,” Whils the policics and strategics are scr at the stane
level, local sovernmenis are wiven the responsibilicy o implement the EI_"&]]S.H Lawcu]
povernments, however, should be monitored and beld accounteblz by the regional entity o
znsire compliance with the LGE program.” Recanse of the suzcess of nther programs and the
relative novelty of a LIGH program in Georzia, the state should adopt a regional approach m
implementing TTCGHs

b Imlementing o program urnder the Georgio Planning Acr

[n Cieorgma, many of the peces may already ke moplace toimplement a TIGT program on
a regional level. The GGeorgia Planning Act of 1989 assipned the Department of Community
Attairs (LA ) the responsibilie to coordinate local planning at the state and reglonal levels."
The Act acknowledges that “the state has an cssential public mteres: in cstablishing minimum
stamdards for land use i order to protect and proscrve 13 natural resources, enyironmeni, and
vital areas ™ To uehiove these ends, the Acl chanpes the THCA with prosviding lechmaenl
assistance for plonming to local governments, developing a comprebansive dambase to aid logal

: See Tanice C. Grillith, Saane Govoreaace S Kmeed Svavths Tie Need fue Ressivaal Geveramaeais, 17 Cia,

;‘:-"I:. LU L. B 1009, 1020 (200715,

Sep menecally 14 ot 1026-30,

Seg Il al 103A-27,

S ld at T020 Jnoting the existence of regional enticics it Pertland ard Mirmeapolizi,

e Tainge O, Griffith, Seven Covergeece e Smer! Geovadle Tig Neee! for Regioand Goveraments, 17 Ga,
St LU L. Bl TOTR, T30 72007 ),

See [l
) Sew Id
: See [d
¢ Ga Code Ann. & S0-8-1 et seq. {2006),
! & S0-B-1(a),
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and state anencics with rlqlmmg and extahlizhing mininmm srandards for coardinared anc
comprehensive planming. '

The Act sets forth that the THCA shall estabiish Reponal Development Certers (FROCS™)
o Implement the planning policies of the DA and t assist [ncal governments n their
proparation and mmplementation of comprehensive p]a.us."" Lhe DUA cstabhished soveral remons
aeross the state, and 1 RDC has oversight cver the nunicipalities and countics in each region,”
Each loeal government muosl submil 1 comprebensive plun far review, commenl, and
recommendation o its RDC. Addinonally, local governmeats muost “[d Jevelon, establish, und
implement and use repulations that are consistent with the comprehensive plan,™"™

It mav be possible fara UGBE prozmm to be facilitared and enforeed by the DAY The
State Legislature should enaen legislation requiring local governmments w ereme UGBS (o ugh
amendments W err comprehansive plan, creating o lop dewn svstem akin o Lthal in Oreeon,
The 10A and R1IMCs could then serve a role stimilar 1o the TODC in Oregan by reviewing local
plana for compliance with the stamee. Because the 1204 and RIMCs already have oversizht oves
comprehznsive plans, the entities wovld likely have authorty ever th2 imple menration of LGRS
b local governments, Given their knowledge of the sarticular needs of localities, RTHCs could
work with local governments within thenr planning jurisdictions to designate urhan growth areas,
Although the Adlanla Regional Commission CSARC™ ) would nol Bave Uie bread posers assigned
to Metro in Martland, it still could succeed in establishing a UGB in the Atlanta metropolitan
region. ARC weuld have the awhority o reject a local govemment’'s comprehens:ve plan if it
did not comply with the UGB statute. and as such, could withhold its approval until & local
poveermment s plan was in conformanes with ARC s coneents for s ropional TIGR.

Although the DCA could overes the implementation o TIGRs, local governments hikely
would 1pnose the mandale n the absenes ol an enlorcement measure, The current gudehoes Tor
local comprehensive plans under the Georzia Planning Act do not rogquire local governments w
implement any portion of their comprehensive plans,” However, the DCA has unused auchority
Lo wilthholid small amaunts o the local share ol sore taxes, and maght ese This omied authoriy
to motivate loeal gn-.-errm'nmn::i.";' Further, the Cleoroia Constitation provides the legislaturz with
the ability to create incentives for local covernment compl ance with state planning interests.™”
To enforse the LGE stature, the DCA likely will need to find maney 1o persvadz lacal
gorermments to comply or hope that its anthority to withhold funds will act as an cffcctive
riodivabivnel sl

= AR B Cia Qo 18 S P, B 1 IO E 005 e (2000

b B S0-8-17

4 |_I|

; t 30-8-37(a),

G, Corp, [ & Hegs, B, L2 0000000 C006),

Thar ey toouse the existine ROC boundaries in another way is not news oo the Geareia General Assembly
e Crewai'gia Motz Domiviree oo Tianspirrarinn™s Suss ke o Senate Kesolutien 845, 2008 Ga. Gen, Assein.,
avaiabie o hitpshananw leeis. oo lepns 2007 Ofvemsionssrdds LOC 24 (RIS hes SLhim (prososing o use
existing R bondarizs tor the purepose of creating, 2 ozl oprion sales tax an a regicnal level),

= Jures L. Bross, Saart Sevitn i Oreorgiar Wisro-Smaer and Mocra-Sisgm, 23 Woke Forest L. Bes 8049,
ST (20000,
5 Ld
: Gia Cnnst. art. VI § 3,7 5

Lz
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VTIT. Does the State of Georgia have authority under the
Georgia Constitution to require local governments to
implement a UGB program?

[t also must be determined whether Georgin has the authority to requine local
povearnments o impleament TGN under the Georgia Constitution and laws, T.ocal 1;:-,m-nf-nm-e:nu;
in Lienrgia dzrive their powers by a mix ot stahntory and constitutional pmviﬂinns:.:' Loounties in
Giearpia receive police pawer from a home rule provision in the Gearpia Constitutian.™ This
provision allows counties to “adopt clearly reasonable ordinances. resolutions, o reeulations
relating to [their] property, affaims, and local povernment for which no provizion has hoon made
b peneral Taw and whick = not inconsistent wath this Constitubon or any locel Taw applicable
lherelo™ The Creorga Comshilution provides lor the bome rale Tor cities through the grant ol
authority o the Georgia Legislatare to provide for “self-governmen: of munici pa]iﬂcs.""1 [he
Legislature exereised this authorty through the Munmenal Home Rule Act™ Uhis Act gives
cities the same sutheriy as countics te adopt “elearly reasonable vrdinanees,”™" Fiaally, the
Creorgia Constilution grants planmng and woming powers 10 commlies and cilies, providing thal
*ltlhe oowerning authority of each county and of each municipality may adopt plans and may
sxercise the power of zoring,™”

Although this provision scems ta veat all lecal land vse decisions with local governmenia,
the Georgia Constilulion gleg privdides chal = [his authorization shall nol prohibil the Generaul N
Agsermbly Trom enacting peneral laws establishing procedures for the exercise of such pivser,™
I'he legislature has established such “procedures™ by regulating the eriteriz of cnmprahensive
plans and the requirement that land use decizions be mzde consistert with tinse alans.™ Further,
the Constitution prants the Gencral Assembly the power to provide oy law for “[r]estrictions
upomn land vse in order to proteet and preserve the ~atural resources, environmens, and via' ancas
o s stale. ™ Thus, the siake iy reprilate land wses that adversely offeet such oreas.

Further, althoogh e Crevrpia Constivation grants ocal zovermnenls supplemenlal
powCTs, it also gives the state powers by providine: “|njothing. .. shsll operate to prohibit the
General Assembly from cnactny pencral lavws melative w [eertamn]. . subjeot maters. | [relating o
police andd e proteciion, garbage and wasie collecton and disposal, public health Cacililies,
streets and roads and relaied Taeihites, parks and recrealional Tacilites, siorn water Facilines,
water lacilities, public housing facilities, public transportation facilities, [ibraries and related
taciliries, rerminal aad dock related facilities, building codes. and air quality messees |, or
prohilit the CGeneral Assembly by general law from iegulating, resticting, or limiting the

“r

S Lamie Baker Roscie & Kaina Biedngame Costes, Adeopeate Pahlic Faciliey Ovclinimares- A
wooiparizon of Their Lses in Georma ond Nared Caraling, 15 Southeasiemm Enve, Lo 345, 357 (2007).
G Coost, ai, IR B R

Id.
- Id
& ail Codde Ann. $4 36-35-1 1o -8 (2006,
k aa Cede A §8 S6-15-3 [200A).
il Ll
. ld
_” ai Code Anne g4 S0-8-3 300 232 (20061 Ga Comp. B & Rees, BTI0-53-2- 0504 WA 02006 ),
£ i st Are 1R, Bob Y 20ag0.
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suercise of powers lisned therein.*' Canceiva blw, therefore, nmch that local governments do
atfecting development may be regulated by the Goneral Assembly as long ex the action docan’t
“withdnw such powers™ from the Tacal En'c::nll"u:nl.u

The (feneral Aszembly likely can enact a law requiriag lezal goverr ments w Implement
LBz, and provide for oversight and sntorcement on the state level. The Georgzia Constitution
supressly prants local povemments the power to zone, Therofore, legisletion mcst leave local
eoning powers inlact, anc provide for the implementaton of the plan on the Tocal Tewel,
However, The Consiilution slso gives he stale conlmol over cerimn land uses, As such, he stale
may ase s power concurrently with a ocalily’s soning powers Lo eslablish and executs a UGH
progran.

I'he Georgia Constitution providss acveral provisions from where a UGH program mizhe
deerive it authoriey, Through ies power o regulale coning provecures, (he stale may deenmine
the requiremnents of a kkeal govermnmen! s comprehensive plan, which would allow the stale e
mancate the inelusion ol UGS ineach plan. Additional lv, because LGRS preserve “nataral
rescrirces” and “vital areas of the state.” the sate zlse has the constimtional authority we place
restrictions cn and uses. ™ Further, the state retaing the power under the Cieorpia Constitation o
regulate by ceneral law many local pohlic facilities, such as park and water facilities. ™ Lirhan
Crronwth Boundaries help preserve parks and apen space, and facilitare the efficient allocation of
public tacilitics, thus placing the'r ereation under the state’s control. Therefore, legislation
reyquiring TS Dhely does no vielalz o lecal povernmient’s hame tale or somng poasers.

IX. Can a statewide UVGGB program withstand a takings
challenge under the U.S. and Georgia Constitutions?

e general requirernent that UGRSs be established does nol itsell rarse o lakings issoe.
Lnatend, the risk of o talkings challenge asizes from the necessity to chanze zoning outside of the
LGB o allow for larger minimum lot sizes and to down-zone some lands for raral and
agriculiural uses,

o Awglvais vaeler She 105 Comsfitulion

Ihe I0h Amendment’s Takings Clacse provides that private properly sball not e "aken
For public nse without just compensat on™™" Whea a talings involves a state actor, the lakinps
Clanse applizs v the state throngh the 14th Amendment.” Generallv. a takings may ncowr when
zither the sovernment physically takes possession of private property or “epulates private
property to the extent that the zovermment has eomstrucavely possessed te ]11'11]':».:1'L';'-'\'F: Booansc

L3

i Clonsl, o DX, 8 3 '| Al
22

Ga Conal, a, ITL & 5, F 3{bd200e {proeviding “[o]othing conta ned within thiz Pamgraph shall opeiate o
:'m1|'|||'-i1. the General Asuarbly From enosed i sremeral lws relagive fothe .-.|.I'.-__if.-;:|: nialters lsked in ul.hp:ll';l::::r.:ph [iLh
s fhis Pavagrapl or to peolibic the General Assambly by general laow from ceganlacing. vesteicting, or linitige the
= ereige ol the [Ty listes] tharsims bt i muy nint withrlrame: any aneh Frovwers ")

f’ Ao Cra Coce a5 30-35-5 {20051

= Sew Ga, CorsLoark, 12, § 6.9 2(ai10.

:5 Hee Ora Corst,oat, M0, 83, Wha2),

5 Lo, Const wmend, v,

a: Ao Chicago Bavlingron s Cuiney R, v City of Chicaen, Db TLE, 226 (1597,

See Julma O Juerzersmeyer & Thomas L Roberts. Land Use Plannine anc Development Begulation Luw,
FEn=A00 2003
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a zoning ardirance does not constimte physical possession of property . it must be defermined
whather the moning action amounts to a regulatory taking.

In the 1978 cose of Penn Central Transportation Co. v, New York City, the Supreme
Cowrt esfablizned a three-part halancing test governing regulatory akings cases.”™ In Penn
Contral, the ewner of Grand Central Tomunal m New York City challenged the oitv’s hisforic
perseveration law boeause the owner had been dented g permt o build a Lty -story toveer over
the frain fenming,™ In deternuming whether o lamd vse regolalion s miresive enoagh Lo
conslilule a takieg, the court weighed the “econenme impact ol the regulabon,”™ the landowner™s
“investmeni-backed expectations” and the “character o0 the povernmental action.™ Ln
conaicering theae factors, the Couet hele chat the historie prescrvation ardinancs was not a takiag
beevause i e the station exacily vs 110 hed been, did mot amount o oa physical invasion of the
proprly, gl i ot interfere with the orginal investmeni-backed expectations of Dhe owniers.

Subsequent cases have attempled 1o provide guidance into the Penn Central balancing
test. In Lucas v, South Caroling Ceastal Council. the Court held that a raking oceurs where a
repulation deprives real arcperty of all economizally viablz vse *' Lucas involver an owner of
twe beachfront lots wao was unable to build due to the application of a setback rule adopted to
deter sand dune Toss and heach erosion,™ Tecause the statute prevented the oamer from gaiming

any [nancial enelic fronn bis Tand. the Cowrt held that the owner sulfered @ constiiconal Lalking
unless the state could prove that the regulation cid no more to restrict use than what the state
cowts could de under backoround prineiples of property law or the law of private or public
nuisance.t” Tae Court added in dieta that a landowner “whose deprivation is one step shert of
complete™ may ke entitled o compensaton under certain eireomestanees, @nd noted the relevanoe
ol the eeonormie impacl of the repulution and the extent Lo which the regolation inlerened wath
ivesbment=-backed expoclations, .

The Court i1 Palazzoloe v, Khede lsland claborated on Lacas by clarifving the detinition
of "total taking™" In Palazzole, the property owner alleged that Fis 18 acres had g valoe of
84, A developed with 74 sing le-larmily Fomes, " However, due o the siale’s wellands
laws, he could only build one home, leaving his parcel with a valoe of 2040000 Tven theugh
the owner alleped a 93,74 diminution in value. the Court held the regulations were not a total
taking becanze the plaintiff could still build a residenze on the pareel, and thus the propery was
not left “ceonomically idle

LG repalutions could he atlecked axs enther “Tactal™ or “ps-uoplied™ challenges. Tnder
the Suprems Court’s regulatory jurispradence, i7is unlikely thar a facial challenge hased upon
either a total cr partial talings arcument eould suceeed.™ It is higaly improbakle that a LG

';‘_ Pemm Central Transpovtation Co, v, Boew Yok Clity, 458 U5 104 {1078,
e Ll al 11K

o Id a1 134,

4-‘ Ll al 197

B L5 v, SO - 305 115, 1003, 1027 (1992,
H il &l 10061007

3 Id w 1027

i Id &t 1019 &

i3 Pulazzalo v, Bhods sland, 333 LS. 606 {2001},

A Id atél3-14.

i Ld wl 3021

' Id

=1

Hew Chris J, Williwmms, Do Seeqer Geowdiy foficies Savite Regwiotory Pafivgy Clhalleanoes? A Swvep o
Sl ettt il Rosgadidor Tadings o the Soachedeneen Daed Nhates, 350 AlaL L Bew, B9, 900 {20 |
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conld limit all development over a wide area and allowy 2 facial challenge “or toral econpmic
deprivation to maltipls lan downers™ Further, the fhree factors in the Penn Central enalvais, hy
defimition, prevent facial challenges because they require o case-by-case approuch to regulatory
ta}:ings.'ﬂ' Thus, a facial challenze to a UGE regulation likely would tail.

However, a regulatory takings as apphoed challenze, althoueh urlikely, could potcatially
b sueeessial, Here, UCHE statufes clearly are o a total taking meder Lucas and Falazeols, The
Courtm Palseolo refused o hod g tedal aking despale the poaintD s elaim thal be could build
only one residence on an ewghieen aere purcel. Therelore, a rmnumum Lot stee regulation of oo
more than, or possibly even more than, eiphieen acres likelyv would escape a totl akinas
challenge, Further, owners of down-zoncd parcels avs ot Limitcd in their uses, as thoy may still
e Lhe lane ouside the UGB Tor agriculivral purposes. Moreover, a proposed LHGE statue
lkely wenuhd allow craners 1o coaverl therr properly o urban uses 101015 imprachcable o allow
any rural uses, as in the case in {}regnn.H ecanse the land cutside Cre LGN sould retain some
valne, a iotal takings arpument under Lucas likelv weuld not suceeed.

If & repularion dees not create o “complete 2limination of valve™ or a “total lass™ bt
instead has same valuz, a Penn Central analysis is recuired,” The Court i Penn Central gave na
weight to these factors, instead requiring an “nd hoc factual inquir:}r]."“ir“ In partial ecomomic

-
[

deprivation cises, dimnmution i valoe, stunding alone, does ool resull ina Lu'qirlg.f' When Tund
outside a U{rE or land reserved for future growth is already zoned tor agriculral or other raral
uses. 4 diminution in value is unlikzly to cecur. However, woen lanc 15 down-zoned to
agricultural or another rural vse, or whon an increascd mimmuom lot-size regulation s imposcd. it
15 proheable: that the: Tand may ceperienee g decrease inovaloe, Thog, this fact wall comtabufo fooa
courl s deciston as Lo whether the regalaiion s s partiad lakinges,

Purther, UGEs kel wall notmnterlere with a landownaer™s reascnable investment=backed
cxprotations, Une buvs property with the understanding that it is subjoet to the police power of
the state amd “necessarily cxpects e use of his property o be restricted, from tme @ tme, by
various rewly enaclec measures,™ The Courl in Penn Ceniral Toand that the mil-oad”s beliel
that it coule nse —he airspace abeve the termival did not gqualify as an investment-kacked
expectation.” 1t was sufficient for takings purposes that the railroad’s expectation for use was
for a railroad terminal and office building, which was unaffectad b the regulat.on.™ Similacly
here, landowners buw land auhject to the risk of reroning, Further, if rural landowamers were
wing their Tund for rural uses, such use was his or her especlation, just as was found in Penn
Certral. TTowewver. it is possible that it property outside the TG had heen previoushy zoned for
intensive development and the lancowner bought the property in relianee upon such zening, then
his or her inviestment backed expectations could be implicared. Howevzr, povernments can
casily minimize such problems by ineluding land already zoned for development within UGBz

5:: |_I|

- Id

. Michael Lewoon, Sorawd, Qrooweh Boapsdiarioy ool e Rehanuies Coged, 2002 Uliah, 1, Rey, 1, 1T 030000

i B Tahoe-wicrra Preseovation Courcil. Ine. w. Tahoe Regonnl Planming Agenay, 535 U5 202 (ZH2).

. Sea Iulian O, Jusigenzmever & Thomas B Raberrs, Tand Tlse Planning and Theselopnient Regularion Taw,
416 120035

b Mann Cendral, 4318 105, ar 150

5 Lugas, 305 LS. a0 1027, Sewalss Julion O Jaenersmeyer & Taomas £ Roberts, Land L se Planring and
Mevelopment Regulation Taw, 421 (20057

. Penn Central. 438 LS. at 135-37.
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The=, even if UG Hs diminish roral property values oorside of the T2GR. it is unlikely that a
takings argument can suceeced.

A partial takings may oceur 11 the repulation s rot supported by o “substantial public
purpose.” ' In Anias v, Tiburoen, the courr found thar a Foning ordinance that prohihited the
construction of more than five snele-family homes cn plamatt s five acre tract of lend
sybstantially sdvanced the legiimete governmental goal of protceting residents rom the
problemsy ol urhanization™ UGDBs similady mil development 1 order o prevenl urbantizalion
i certmn aceas. Further, just as the poreel o Aeing was ellectively lmited o one single Tarmly
home per acre, mininm Lot size restrictions outside ol UBs similarly pressrve loss density
arcas and likelv will ke valid as cffecuating a public purposc. Although these is some risk that a
rarial lukings may afse in eeriyin sineions involving the tbwsaring of invesimeni-backed
expectalions, UG mosl lkely con survive & akings challenge,

B Anolvais under the Creoviria Copsiiedion

The Greargia Constitution provides that “privace property shall not be taken or camaged
for publiz purposes without juat and adequare compenzation being first paid ™" In a reaularary
takings action, the izsue is whether the existing moning thaﬁiF'r:aﬁ-:-n sorves to deprive a
landowner of property rights without due process of law.™ A roning ardinance is prest it vely

watlidd, arnd Chis presareption ey e overcomne only Ty clear and convineing ev idence™ The
lurden 1a on the plalntlfh o shaw that the owner “will sufter a signiticant detriment under the
existing zoming.” and that the existing zoning is “unsubstantially related to the public health,
safety, morality, and welfaze,"™™ "Dnh after both of these showings are mace 15 the sovernimg
anthomity reguired o eoame Forward be justily the sonimg ovdinanmee as reasomshly related o the
public interes. ™
landowner’s challenpe o the womng ordinance liails.

The Groreia Supreme Court stacd thar a sipnificant dewimene to the landowner 15 nat
shown by the Cact Laat the property would be more valuable iF rezoned, or by the et that it
would be more dillicult o Jevelop as soned,™ Furber, evidence thal L|1-: avwner will suller an
acanomic lnss alonz is not sulTicient o show a sigaificant detriment.” Y lwesear, it s not
necessary that the property be rendered totally vseless.™ Ihe validity of each zoning ardinanca
must be determined on the facts applicable to each case, but courts consider relevant; (1
cwiating uses and zoning of nearhy propertyv: (2] the cxtent to which nroporty valucs arc
dirminishad by the paricalar somnyg restrictions; (3] the exdent by which the Cestroction of
[roperty values ot the plaintiffa promeotes the health, safety, morals or gereral weltare of the
public; (4) the relagve pgain to the public, as compared @ the hardship imposed upon the
individual property owner: (31 the sumability of the subject property for the zored purposes: and

[1" the plaint T cannat prosve the two above mentioned slements, then the

Gee Palawenlo, 355 115 a0 A54 {0 Conner, 1, coasarering,

s Apirs v, City of Tiburon. 447 LS. 233, 261 419500

= Ceerania Consrihution, Act, 1, § 3,9 ak
i Hee Deklalb County vo Dabson, 207 G, 624, G225 (149971
i Sea Coabl v, Heleomlr Frides Roed Corgr., 238 Ga 122, 525 11977
f“_ Dekalb Councy v, Dobson, 267 Ga, 624, 626 (1W7); Qwinnzil '.,uunl'.- v Dhawis, 258 Oa, 633, 634 (1T
:5 Ciekalh Connry v, Diobaon 207 Ga, 629, 26 01927,
ld
. See [d TaeMa Caseade Tatoers 11w, Faloon Couiary, 200 Joa 99, 100 019907,
b Civwinnetl County v, Davis, 268 Ga. 633 654 (1W97)

Linh v, Holenmib Bridee Road Coig., 238 Cra, 522, 325 1905,
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[0 the lenprh of time the praperty has heen vacant as _:I-::'mr.:l conzidered in the context of land
development ir the arca and vicinity of the property.™*

[n Cieormin, 1t is unlike'y hat a TIGT wounld be struck down as anconstitub onal.
Although a landowner possibly could succeed in showing a signitficant detriment it his or her
land located outside of the UGB 15 down-zoned, 1t 15 highey kel that the zoning reenlaticns
mplemented would be found not substantially related o s public inerest. Limiting spraw.,
presarying envirommenlally sensitive unds and apen space, predclabiliy, ensurmyg cormpeaci
growth, revilalucang urban areas. and laciliaung ellicieal allocaton ol inlrastructune all are
related 1o the pablic’s health, satety, and wellare. Althoueh there (s no Gearoin case on pein,
the L5, Supreme Const has aupported the protection of the public from the 1l offocts of
urbanization as 4 public inleres,”™ Further, numerous vourls have upheld minimum Lol sees,
mulhuwling for purposes ol implementing o wrowdh managemen| p]drl.""l

Aldthough the Ceorgia Suorems Court has strock dosn minimum lol size requirements,
the case can be distingnished.™ In Lenev Counry v, Tim Jones Praperties. [ne.. the Cowrt upheld
the trial court’s decision o invalidate an ordinance requiring minimnm lor sizes for plainti s
praperty hecause the classification resulted in a depressed valuz of the property, a lack of
marketahility, and an inability to use the property as roried, ™ In additior, the cowrt fonmd thet
he cownty huad not preser led any evidence of the public beneli. thal would resalt Tom the g
class fication.” In contrest, the roning classifications outside of the UGB will present a public
benefit. as mentioned above. Further, property mayv still be used for agricultural purposes, and
thus have some use. ard alzo will retain 1ts marketability. as the UGB mey eventoally be moved
snbaard, penmitfing mwrban nses on the property. This, TTGR= likely con withstand a
constilulional challenpe 1 Georgia

X. Would a UGB program violate vested rights of
landowners?

Bocause cortain propertics outzide of the UGE will reguire rezoning, situations may darise
rogardimg vested nghts, The doctroe of vested rghts enables o permit holder w complete a land
developmen despile subseguent chanees 1o the woning code thal waoulld prohibil or otherwise
allecl the r:nrnjn:-;l.rl!i In Cieoreia, whers o lamfvaner 4 10 compliance with oming regulaiions at
the time he or she requests a building permit, the londowner bas vested riphts “o use properly in
accordance with zoning ragulations in force when he o1 she applied for a building permit.™

£ 1o an 33425,

3 Agins v, City of Tiburor, 497 U8 255 261 (18801,

. Ses borbieck Villigee Toin Venture o bor boane e Connsy Coaneil, 254 A% 3000 O 18A50 Quphali o
domen-zoming to luree minimum et sizes to protect wwershads and a zreenbelt around a city te protect it trom u-ban
spravels Julian O, Juergensinever & Thomas B, Bohens, Land Use Flanning and Developinent Regalaiion Lae, 235
pELET

= e Hzinev Connty v, Tiin Iones Peopertios, Tie., 273 G 190, 193 7200000,

= 1. an 1993,
._I m
o

Lre 5 Laschever, Ax Crerview of asfiinaron © Ovevli Managemsar et 7 Pac. Kim. L. & Pol’y 1657,
ST O19eE,

' WM Properties v. Cobb Counte, 255 Ga, 26, 4374359 114986 ) Buckper v Dovglas County, 275 Ga,
AP M e CHEEY S Bands Lounte v, Lhambers of Lroorgia, ne., S Cia 421, 423§ W )
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Additionally, where a andowner makes a suhstantial change in posirion by expenditires in
reliance upon the an exiating zomng ordinance and the azsumnees of zoning officials, he acquines
vested nights and is entitled to have the permmt issued despite o chanee in the soning ordimance
which would atherwisze preclude the ssuance of a p-:'-rm]t.”ﬂl Accordingly, locel ordinances
dowT-Fonmyg property should operate only prospectively or nisk law suits tor violatons of
landowners” vested nghis,

XI. Can a Transfer of Development Rights program or
Impact Fees be used to mitigate the risks of takings
challenges?

a. Tronsfer of Develogmmend Rivhis

Bocanse some risk remams involving potential L akings Clause claims, 1t may be practical
to ponsider 8 Transfer of Dovelopment Baghts (TR strateey and the mpositon of impaci
lees o muligate Takings risks. TIVR programs reguire designation of sending <ites eligible lor
severnhle development rizhis, Where land ouwrs de o the TG s zoned Tor large lot, rural and
apriculmical nees, TDRs are offered to owwnars as a form of mitigation or compensation for the
restrictions. In return fora LD the landowner accopts a negative covenant on the land thar at
leas| semi-permanenily resirics development do thal reguired under the soming regulation, The
TTIRS issced o sending-site oweners are fungible, and may bz porchased and used by gqualilying
developers on receiving sites, which would include the areas inside the LB, Receiving-site
developers could nse their T35 o develon at Figner dznsities within the receiving area. In
arder to maintain a market for TDRE= from the sending zone. receiving arza property oWnors are
reguired to acquire THRs in order to sttain their desired level of intensity,

The Georgin Legsluture hos gothormzed mumicipalives wnd cownties o providi: by
ardinanee Tor T |ZI[I.I'E[i.1JIIbi-EI Thee =lutute pernmis development on the receving property in
sucess of that ctherwize pormitted by law in exchanec for reduced development on ths scndinge
property.” The wim of the TDR program is to preserve the sending property from environmental
arul sl costs gssucidled wilh development, and broadly delines sending property (o g lude
properly with special charactensnes, moeluding Tarnas, wowmds, moanions, natural habiats,
recrealion areas, and parke.” Lherefore, protecting open space oulside of the UG would likely
tall under the broad poals of Georgia’™s e, Additionally, Georgin™s T DR sramite permins the
tranafer of rights on a sending property ina municipalite or county 10 a recciving property in
anther mumicipalily or c,:;mnl*_-.-.s; Thus, lamal ourside af the TG coulld be preserved by
tranaleming the developmert rdghts associated wich this property o oa raceiving praperty within
the L.Cil3.

[n order o effectively mitigate a UGBS repulatore tacings risk, a TR program must be
ah e to withatand a mkings challenge itself. In Penn Central. Mew York Citr uzed o TR

ks WM Properties. 2335 Ga. At 439,
o Ta Code Ann. 38 36-pRA-1 o -2,
LT

Ser Janice O Gnffith, ¥%e Preservation af Comaeiity Green Spacer §v Deorglio Ready to Combar Spras
peatle Sy Clrond i P 205 Wiake Forast 1. Teaw, 585, 395-0 (2000,

2 Gi Code Ann. & 56-nhA-1041

H vra Cnde Ann. §46 Gh-phA-L.
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program to mitigate the financial effects of building permit denial, and the program received
favorahle comment from the majoricy in the decision.™ The Court stated that “the nghts
nevertheless undoubtedly nitigate whatever fnmmcial burdens the law has imposed upIi:lt]IanL:-'.
and, tor that reazon. are o he taken inm account in cons’dering the impact of regulation.™
However. 1t 15 not clear whether T DRE can be vsed to dotermine 1f a takings has ocourrod or if
they only ¢an be considered as just compensation for 4 takings,”  In Svitum v, Tahoe Regional
Plannog Agency, The Suprems: Ceurl passed on deciding the fssue ™ Justice Seulin, however,
authored a partial concurrence stating “hal 11 a government easement lenves no @conomie use, a
taking has seeurred. repardless of IO availability. ™ Scalia stated that TDES cannoet serve as
rasidual value, but inswead should be cvaluated on the compensation side of the takings
anglysis,” For this neason, Seeliz argoed thal TDEs should serve as paridal -::umfunsuliun [T a
Laking, depending on the amount of the kg and the value of the TORS given, !

It faced with atak ngs challenge, it is unelear whether a court would follow Penn Canral
ar Seelis’s concurrence in Suit um. [Fthe monesy that the TIM progmam zives to the lencovner
can be connred in determining wherher there i= a taking, a conrt likely would find that the land
retaing suhstantial value, and thus has nos bzen taken ander Lueas or Penn Central, Eveaifa
court follows Scal a®s opinien ‘n Suitivm, a TTHR progrmn may still be found comstitational.

The TR proszrarm s nel “lacng” propety rights, bul rather fcilitabing an exchange by sending
the rights to property owners in receivng zones. Further, even after the property (s burdenad by a
conservation easement. laad in sending zones retains economically viable vses, such as
recreatien and agriculture. Thus, the proeram 13 likely immune from a takines challenge based
npem Loeas or Ponn Centeal. Thereome, s TOR progmm may be csefol m implerenting q T20R.

o Tmpaet Feew

The uncertaiely ol takings law repardiag TR programes may miake the use ol impact lees
amore feasible wey o mitigae takings challengzs, Impact foes are charges levied by local
PORCTTITCTILS o ey development e pay a proportionate share of the cap:ta. costs of providing
puklic i lrastrueture w thoss Llu:u-c:luprm:nl';;.?: These lees help local gevernments cope with the
econormie burdens of population erowth.™ By imposing impact fees on new development within
the LIGIR. Incal opvermments can penerate revenue o paurchase conservatinn easements on land
outside of the LGH, Local govemments can therefore reduce the aozzibility of a takings
challenge b purchasing the development righes of the land out-right,

Cieoryin uddressed the ke ol epact ees i the Georgia Developmen. Tmpac] Tee LY
A developmeant impact fee” is defined by the Act as “a pavment of maney impased wpwoen
development as a condition of development approval wo pav for a proportionate share of -he cost

4

N Les Penn Cenbrel, 238 1150 al 137 Julian O Juemeeasmgver & Thomas T Roberds, Land Use Plasming and

gl.'h:'wl-r{mm'r Beroulaton Laa 373 {20031,
: I

o Jalian . Juerpensmeser & Thamas E. Boberts. Land Lse Plonning and Development Begulacon Law, 273
(MG,

o Suitium v, Tahoo Rezionol Planning Agencw, 20 L& 723 (1497

i Id ar 728-30,
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of syatem improvements needed to serve new grosath and :Iﬂ'c]-:u]:l-rncnt.""qq Impact fees in
Greorgin can be made only Sor “avstem improvemaents™ that ereate additional scrvice ovailahle to
SETVE NEW gl'[)'l.'r't'l-gl:l “System improvvements” are defined as “capital improvements that are
public facil'ties and are designed to provide szrvice to the community as ];zurge.":'T A capial
improvement” 15 detined as an improvement with at lcast & ten-vear usetul l1te that merzases the
serviee capacity of a public facility.™ “Public facilitizs™ include “[plarks, open space, and
recreation areas and related Bacilities.™

In addition, the Al provides sl impae] s omposed mos! nol exeeed o proporicoae
siure ol sy slem mprovernenl cosls and muost be imposed on the basis ol geographuceally delined
service areas. ™ The Act reguires that impoct Tees “be caleulated on the basis of levels of service
for public facilitics™ comained in a mundcipal or county comprehensive plan.'”' Further, the Act
manclales that impae) Gees be based on aelual syswem o mprivvement casis or reasonable cosl
eslimates, and the caleulation ol the Tee muest be done “on g basis which is nel of eredils for the
present value ol revenues that will be generatad by new growth and develo p:.rmfl'll.""IJIE

Toimplement an inpact fee program, a local povermment mast adopt an impact fez
ordinanca with includas 2 schedule of fees."” The schedule specifies the impact f2e for various
land nzez on a per uniz of davelopment and service hazis. "2 Ihe ardinance must provice thas
impaer fees can only be spent for the category o systam improvement and in the service area for
which the fees were eollected. '™ The Act also requirca that Toacal gorvernments must catablizy a
Development Tinpuwcl Fee Advisery Comnitlee with e memberssip ol al lewst f-H'J b cinrised
from representatives of the development, real estate. and bailding | ndus[rlea * The commiree
adviaes a governing body as it considers adopting an impact fee ordinance.

Providod that the prerequisite conditions of a comprehensive plan and an impact foc
ordmanc: have been mel, impact Tees ikely can be charged m Georgla (o ereale opens spaces
onlside al a TIGR. The Ao expressly proveides e “camial mprovemants that are pubhic
[oeilities,” which include parks. open spaces, and recreation sreas. Therelore, the inapael Tees
can be used to purchase lands for these uses, and pmmanemlf;[ protact themn using conseryvation
caacmanrs, which are also authorized by atatute in Georgia, ™ Howover, the saphisticarcd
(inaneial planming wnd Tee caleulaion reguire:d] by the Act have deterred widespreac adoplion of

= . Codde Ao §5 M6-TETE

e (in. Code Ann. §5 36-T1-8 b}
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' - (. Cnde Ann, §5 16-71-Eh)

i . Code Anc, 55 16-70-5
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impact fee orcinanees in Georgia, and may similarly serve as an impedimant for the sz of
impact fees in a UTGR program, b

Additionally, the ubhratior of impact fees ina TOT) program muost not resalt m an
unconstimcional taking. The Supremes Cowt has enunclated the standard w be applizd to
cxactions, but has not specitical .y addressed whether impact fees can o7 cannot be takines.
Under Nollan v, Celiforma Coastal Comnussion, an exection mus. be related by mm “cssenbial
nexs o the Jepiiimale stale milenes] 10 seeks (ooadvance, W Uinder the later Dolan v, Cily ol
Tigard decisien, an exaction must also ke roughly proportional w the impact caused by the
development."! Georpia courts have not expressly articulated he standard applied 1o
unconstitnt.onal exactions claims, bun in Greater Atlanta Hemcounilders Association v, DeKall
Cloumniy the Georgig Supreme Coun indicawced thal the Dolan west may be ulilissd only in an as-
applied challenys 1o land wse regulations in Georgia, ™ Taus, 25 long as (he impacl lees are
roughly proportional w the impact o the development, the ordinance as applied shoald survive a
takinps challege under Cienraia law. Such a showing likelv will ne suceessrtul, as increased
pronwth and density in each service arza cansed b new development will create the need for
increaszad open apace and recreationa. areas. Therefore, the use of impact feea likelv will he
found constitutional.

50 IF T REDUWCE THE
YALUE OF YOUR PROPERTY
THROVGH, SAY, A REGULATION,
THATS A “TAKING" AND

Image from http://www.cooperativeindividualism.org/takings-cartoon.
ipg
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XII. A View of Growth Manage-
ment Practice in Georiga

One of the most helpful ways to analyze effective
growth management techniques in Georgia, par-
ticularly those pertaining to UGBs, can be found in
discussion with seasoned professionals. As a group,
we spoke briefly with a well experienced commu-
nity planner who has worked in several counties in
Georgia. Our discussions highlighted the reality that
controlling urbanized areas and preserving rural com-
munities through growth management planning and
implementation varies drastically between counties.

Particularly, this discussion brought to our attention
the challenges that counties and other jurisdictions
face that lead them towards poor growth management
decisions and practices. Some of the most prevalent
challenges include:

(1) Rapid speed of development;

(2) Economics of growth and development, balancing
a rapidly-expanding residential base with a growing
need for associated services, as well as the

need for commercial or industrial development;

(3) Lack of educated planning staff in broader prin-
ciples of growth management;

(4) Fractional elements of government which divide
functions of infrastructure (Water and Sewer Author-
ity, Board of Education, local government), leading to
uncoordinated actions which do not adhere to future
land use planning;

(5) Lack of professional knowledge of growth man-
agement principles within elected officials, leading

to ad-hoc decision-making which is inconsistent with
proven facts and accepted standards.

These challenges listed above lead to drastically dif-
ferent planning practices across the state. One spe-
cific case in Georgia we discussed was the drastic dif-
ference between Henry County and Columbia County.
These two counties are helpful to compare because
both counties began their countywide planning ef-
forts in mid 1960s. By the 1980s, both counties had
relatively similar demographics, in terms of popula-
tion growth, area, and socioeconomic factors. Today
however, the two counties vary drastically “in terms
of which has the greater quality of life and experience
in growth management” (Young). Henry County has
recently experienced drastic population growth and

is categorized by a more sprawling land pattern. The

area “‘suffers from much of the chronic elements of
sprawl.” Columbia County is better known for the
opposite opinion; as a place of smart growth prac-
tice. Notably, as compared to the sprawling environ-
ment in Henry County, Columbia County has 76%
of its population on 22% of its land area. Columbia
County has been able to successfully balance growth
and avoid many challenges through progressive and
intentional planning efforts.

Two of the most noteworthy elements to Columbia
County’s success as a best practice example stem
from their fundamental land use decisions and its
governmental organization of infrastructure. Firstly,
Columbia County was progressive in that during the
late 1960s they zoned the county in accordance to a
comprehensive plan created by hired planning con-
sultants. All major large areas we zoned to a “district
befitting the future land use” which avoided later
ad-hoc decision-making or “knee-jerk” reactions
from county commissioners and elected officials.
Secondly, Columbia County does not have a separate
water and sewer authority but instead they operate it
through a department of the local government. This
has allowed the county to conservatively control

the availability of water and sanitary sewer over the
years; ensuring that fundamental and largely impor-
tant infrastructure decisions are made in congruence
with the county-wide vision. In addition, the county
works closely with the Board of Education to assist
in selecting the site of new schools; representing a
relationship that is normally strained in many juris-
dictions.

It is even more helpful and noticeable to recognize
the vast difference in planning practices across coun-
ties by examining their future land use plans. The
figures below display Columbia County’s future land
use plans. The county’s focused approach to follow-
ing basic land use principles is evident. The process
undertaken to formulate these plans demonstrate the
county’s commitment to continue their success and
achieve the county’s future vision by “organizing
future development into a rational system of nodes.”
As discussed in their most recent community agenda,

“A Node is a concentrated activity center with a bal-
ance of commercial, office and residential uses. The
Nodal Development Concept is a plan to organize
these more intense land uses into nodes, and thus
protecting existing neighborhoods, lessening sprawl,
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FUTURE LAND

LUz LUy s,

and making the most efficient use of existing infra-
structure. Most new commercial, office, and mixed-
use developments are planned for designated nodes.
Multifamily residential is also planned in designated
nodes and along major arterial roads where appropri-
ate. Nodes have been placed predominantly where
major infrastructure exists and in the more developed
parts of the county. All nodes are placed at existing
intersections, usually of two major roads. Most of the
proposed nodes currently have access to water and
sewer infrastructure.”

The language and evident practice of Columbia
County’s comprehensive planning and implementa-
tion coincides with many of the foundational ele-
ments emphasized in UGB programs. The nodal
approach taken by Columbia County compliments the
goals that specified boundaries and designated urban
development areas pertain to. In contrast it is helpful
to see the draft future land use plan created by Henry
County on the following page. The uses are notably
more displaced and less concentrated; the plan vis-
ibility lacks much of the conformity and direction as
seen in the Columbia County future land use map.

This positive growth management example in Colum-
bia County demonstrates many of the same principles
encouraged through UGBs. This example reaffirms
and encourages the practice of fundamental land use.
Regardless of the program name, basic land use prin-

Legeed
.." ."-'_--l\.-l-.m.--
Cercmiiced fusare kan e uss
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ciples must be considered and implemented to ensure
smart growth. As seen in Columbia County, follow
through with intentional planning efforts has led it to
be one of the most well planned and livable counties
in the state.

Henry County Future Land Use Map

This portion reflects an interview with Tim Young, Direc-
tor of Community Development City of Locust Grove, on April 11,
2008.
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i i [Require Required Paved. access o arterial_|Required
[Require Required Paved. access o arterial_|Required
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XIII. Conclusion

This report highlights the fundamental elements that have made UGBs successful across the
country. Georgia can greatly improve upon its current efforts by learning from the best prac-
tices of other states. The regional planning structure already in place in Georgia offers excellent
potential to create a more robust growth management program. A UGB plan would work to
enhance the already existing growth management objectives of the state. Implementing such a
program would be appropriate on the local level, as a positive supplement to the existing com-

prehensive planning requirements.

Overall, the topic of UGBs emphasized the importance of using land use fundamentals to guide
growth. Open communication between local governments, elected officials, and public service
providers is essential. Concentrating development around existing transportation facilities and
expanding water and sewer in a complimentary manner is an essential growth management
practice, emphasized in UGB programs. Importantly, following basic land use practices works
to preserve rural areas and enhance urbanized sectors of the community. UGBs are not a cure-

all growth management practice, but are effective in reinforcing smart growth practices.
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